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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN ‘

GRrOVER SELLEAS

ATromney GEwzmdi Overrulf!d b}’M:—éﬂ

L 4

HBonorable Jno. Q. hoidams, Copnissioner

State Departxent of banking
Austin, Texas

Dear 8irg Attentiong

. 'on'
Peputy Commissit

\with respect’
h of} corporations

ords "honds®, "notes®, feertifi-
bdpturest , and Yether obligations*,

¢ for/Aoney borroved by such corporations
fn the usual course of its business,*

*Rereotofore this Dopartment has presuxed that cor-
porations erganised pursuant to the provisions ef Article
1824a wvhich have sold an issue of bonds, notes, certificates,
debentures and other obligations to a financial institution
for the purpese of obtaining working eapital to be used by
said corporation in the usual course of its business was ex-
e¢luded from Section 2 of the above mentioned Artiele which
has to do with the examination of such eorporations anmually
or oftener by the Banking Corxmdssivner of Texas.

TON I8 TO BE CONBTRAUED A A DEPARTHMENTAL OFINION UNLEDSS AFFROVED BY THE ATTORNEY GEMERAL OR FINBST ASBISTANT
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OIf 1t should he held that the only exelusion
from the provisions of the Aot in its entirety is in
connection witk *note' ebligations that are exsocuted
by corporations to banks and other finsncial institu-
tions, then it vould seem important for this Department
to be advised as to aistinguiahing oharactoristics be-
tveen notes and \he other type of obligations which are
referred to in the lax, to-wit, bomls, certificates, de-
pentures, eto. The tasis of the reasoming on the part
of this Department in prespect to the procedurs vhich it
has followed Las been te the effect that the examination
of such corporstions exbrace a pudblic interest in the
sense of individual citizens owning the obligations eof
such corporations and that the samé publie interest diad
pot presant 1tsell in the case of s financial institu-
tion, such as ap insurance coxpany owning the bonds,
certificates, debentures and otheér type of obligations
issued by corporations organiged pureuant to irticle
13240,

"Se therefore solieit your advice as to whether
or not this Uepartiment must give l1iteral interpretation
Lo Lhe last sentence of Segticre 12 of tho let which would
se2x Lo exclude only notes executed by ecorporations and
held by cikher financlal Institutiors and, thus require
tiis liepariment 1o exanine annually or oftener those cor-
poretions which have issued any other type of obligation
even though the sace is held by a financial institution.
In thias connection ve are pleased Lo enclose s series of
lettors, identified as Exhidit *A®, to and from kr, Dex-
ter baniliton, Preasident of the Southwestern Investors Cor-
poration of Lalias, Dallas, Texas, vhich is & direct case
in point. de have not ip recent years oxaxined this eor-
poration, although their counsel conceces itdatl the corpora-
tiun is subject ¢ exaxination by this Department.

*You are further advised that your viess on this
subject may have far-reaching effects, since it 1is entire-
ly likely that a number of corporations organized pursuant
10 Article 1524a have issued a type of obligation, other
than notes, vhich is held in its entirety by some subsid-

iary corporation properly clasaifiadle as a financial in-
stitution,

®As part tvo of this inguiry, we sheuld like ad-
vice 4s to the responsibllity of this Departxent shich ew-
braces the meaning of the term 'other obligations.' iAs a
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0as¢ in point ve are attaching herete a balance sheet

of the American ueneral Imvestment Corperatioen, liouston,
Texas, as of close of business, Docoxder 31, 1942, This
balaace shoet reflectas, among other things, a trust fund
11ability in the sum of §200,004.71. This particular
sorporation was organizsed pursuant to the provigions of
Title 32, Lhap, 2, Article 1303 . ULur cenception eof the
trust fund aceount, as shown in the balance sheet, is

that the samo represents payments nade by individuals in
connection with a real estate loapn executed by certain in-

dividuals and held by subject corporation on account of
tax and insurance acerual.

"Io be more specific, you are advised that rany
corporations have teen organized for the purpose of hand-
ling whai zay be termed F. k. A. loans, the plan of oper-
ation enbracing an agreement on the part of the debtor or
the applicant, vho desires to finance the purehase of a
home through subject corperstion, to pay not only a speci-
fied amount Lo be applied on the principal and {nterest
of the mortgage 1oan, but by agreement to pay an addition-
&l sux each month to be held by the payee or holder of the
wortgage loan and at the proper time applied in payment of
the taxos which have acerued during the year arainst the
portgaged property and, as indicated, to alsc provide for
insurance coverage. Actually, therefore such trust funds
as hold by subject corporstion and many others functioning
in & similar capacity are held for a poried of twelve
ponths after shich the trust fund aceount duilds up through
monthly payments and in the normal course of bandling is
again applied by the xortgages in behalf of the charges
wvhich acorue against the property osned by the mortigagee,

®35e should 1iike specific advice tharefore as to
whether or notl such a trust fund sccount is vithin the tern
‘olher obligations' as used in the law and, if so, vhether
or not it bocomes mandatory on the part of this Departacnt
te examine such corporatinons that are obligated to individ-
uals in such a manner,.*

Article 1324a regulates the activities of loan
and brokerago coxpanies, and Section ¢ thereof, insofar
as pertinent, is as fellovws;

270



Nonorable Jn0. L. hoAdans ~ page 4

®3uch corporation ihat has sold in
Texas its donds, notes, ¢ortificates, do-
bentures or other ebligatione or s offer-
ing fer sale in Texas its bonds, notes,
sertificates, debentures or ether odliga-
tions, shell pubiish in some nevwspaper of
goveral eirculation in the county vhere it
has its principal plaee of Mininess, on or
bhefore the ist day of February eash year s
statenent of ite eondition om the previocus
318t day of Decendber, in such form ss may
be required by the Banking Comsissioner of
Texas shoving under cath its assets and
1tabilities and shall file a © eof wmuch
statesent with the hanking C ssioner of
Texas, together with a fee of Twenty-Five
Dollars ($20.00) for filing, & = & ¥

The pertinence of this quotation is that Seg-.
sion 12 of that Article guoted by you involves precise~

1y the same classeos of obligations enunerated in Sec-
tion 4,

(1) BSectiun 18 of Article 1524 quoted by you
serves apd vas intended to serve only one purpose, that
is, Lo exonpt frox the Act in any and all respects vhat-
ever *"notes executed by such corporations to banks and
osher financial institutions for money dorreowed by such
ocorporations for use in ths usual sourse of its business.*
In other werds, such notos do not ecome within any provis-
ien of the Aot =-- they arc spocificslly excepted. BSuch
notes fer borroved money,*for uss in the usual course of
its business,’ are therefore something separate and apart
from the "honds, potes, certificates, dehentures, and
other obligations mentioned throughout the Aeot.

The writer of this epinien, vhile e=ployed by
the banking Comxissioner as counsel, in Opiniom No, 804

addressed to you, advised with respect to a vend as fol-
lows:

*The bond subpitted 4is in the mm of
$10,000 .00 and 18 one of a series of bonde
aggregating the principel sus of 300 ,000.00.
Lt 416 payable to the registered ovner tem
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years after date, providing for anmual
interest at four per ecent. It contains
no acceleration clause for default and
doos not purport to be eoxecuted in favor

of any bank or other financial institu-
tion.

*Under no reasonable sonstruction of
the statutes ¢ap 1t be said that this ob-
1igation is ‘fer money borrowed by said
corpoerstion for use in the usual course
of fte dusiness,’ Clearly it is the usual
and ordinary xethod of acousulating a capi-
tal for the prosecution of its corporate

poso of accumlating and lending wmoney,
This is not the borrowing of xoney ‘for
use in the ususl coursc of its business,'®

We think the advice given in that opinion cor-
rectly interprets the statute.

Notwithstanding the exonption contained in Sec-
tion 12, it 18 yet true tbat loan and brokerage companies
organized and oporating under iArtiele 1n24a, (1) xay not
offer for sale or sell its bonds, notes, certificatces,
debentures or olher obligations in Texas® unless it shall
bave an actual d in capital of not 1ess than Ten Thous-
and ($10,000,00) Dollars, (Sec, 1); (2) 4s subjsct to ex-
amination by the banking Conxissioner if ®it has sold or
offers to sell in Texas its boxis, notes, certificates,
debentures, er other obligatiens®, (Sees, 2); and (1) all
bonds, motes, cortificates, debentures, or other obliga-
tions sold in Texas by any such corporation, shall be se-
cured in the manner pointed out in Seo, 7 of the Aet.

The obvious purpose of examination and collater-
alization of the seccurities issued by such companies is
the protection of the pudlie. This purpose by reason of
the exexption in Sec, 12 does not extend to tho protect-
1on of banks and other financial institutions lending
xoney to such eorporations for use in the usual course
of their business. In this respect & different character
of obligation is involved -- the usual short-time loan.
banks and other finmancial institutions lending woney for
such purposes as are montioned in the exception being sub-
Ject to copstent examination, are deexod to be suffieient-
1y pfn‘wtﬂdo
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The "honds®, "sertificates”, *debentures®,
and "ether obligations®, as used threughout the Act,
sean the instruments of whatever name fssued by the
company and sold te the public 4in Texas for the pur-
pose of sccumulating a vorking capital under their
special charter pover to ascusiilato money for the
purposs of lending. #hereas, the expression, "money
borreved by such aorporations for use in the umal
sourse of ites usinesa®, contespliates the umial, ordi-
DAry persenal loans hy a bamk, or other financial in-
stitution, to meet the ocurrent noods of the eompany in
the presecution of 4its bhuainess, and not fer the great-
er purpese of increasing {ts oporating capital, It s,
therefore, of no importance shat such instrument of bhor-
roving from the bank may de¢ denominated -- vhether notes,
bonds, or what not -- it 1s the substance of the trans-
action pather than its name that controls thes exemption.
The vord *notes* used 4in Seoction 12 defining the exenp-
tion in this conneection 1s used in its broad and generte
sense as evidencing the indebtedness of a borrower to a
londer for the purpose montioned, reogardless of the ex-
act clasuification of the instrument evidensing such toan,
A simple 10U, an everdraft, or any other fors of legal oh-
ligation evidencing the loan, vould de sufficient,

Again, 1f cthe obligations of such company come
vithin the class of obligations required to be collanter-
alizsed, 4t would make no difference that such fsmsue in
vhole or in part bad becn sold Lo banks or other finan-
cial institutions, for they are a part of the publiie te
shom such obligations pay not he sold except they be
preperiy collateraliszed.,

it follows frox shat we have said that ve are

of whe epinion the deparimental practice sontioned dy you
in thie connection has been in error.

(2) The Lerm "other obligatiens®, as used
throughout this Aet, meéans the dircet odbligation eof
the issuing loan snd brokerage company of the type of
*bomis®, "notea", "eertificates® or ®"dedentures.* It
is the nsual and uniforms rule of construction of in-
strunents enumerating certain particulars folleved by
the oxpresaion ®or other® such fnstrumenmts, It is vhat

is known in legal terms as the ejusdem generis daoctrine
or rule.
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Ibe 1iability of the loan and brokerage cor-

s I'rom shose dalancc sheot you quote * $290,094,71%,
is not that of the jfssuer of any "bomia, notés, cer-
tificates, debhentures, or other cbligations®, that
sould call fer or asuthorize exsuination of the eon-
cern under the Act. It s 2 liability te bo mire,
but it arises outl of a transaction vhelly dissisilar
fros the issuance of bonds, notes, cortificates, do-
bentures, and the like.

Of course, this 1iadbility is not within the
exception montioned im Section 12 of the Act, that {s,
it is not a noie or other {instrument whatsoover of the
coupany cvideneing « loan for use by the company in
the usual course of its business.

That such a lisbility might be such as ¢could
becort a serious pmatter sith any going concern, is ob-
vious. kut the romedy for wmich a situation, {f die-
covercd, vould be for your Department to relate the
matter to the Attorney Uencral for appropriate action.

Yary truly yours
ALiVAATY WINEAAL OF ITXA;

1

5 4
Oclie Specr
Asii stant
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APPROVED

OPINION
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BY,
ONATRMAN



